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CHAPTER 6
OCCUPATION

Section |. GENERAL
351. Military Occupation

Territory is considered occupied when it is actually placed under the authority of the hostile army.

The occupation extends only to the territory where such authority has been established and can be exercised. (HR,
art. 42.)

352. Invasion Distinguished

a. Nature of Invasion. |If resistance is offered, the state of invasion within any portion of a belligerent's territory
corresponds with the period of resistance. If the invasion is unresisted, the state of invasion lasts only until the
invader has taken firm control of the area with the intention of holding it. Invasion is not necessarily occupation,
although occupation is normally preceded by invasion and may frequently coincide with it. An invader may attack
with naval or air forces or its troops may push rapidly through a large portion of enemy territory without establishing
that effective control which is essential to the status of occupation. Small raiding parties or flying columns,
reconnaissance detachments or patrols moving through an area cannot be said to occupy it. Occupation, on the
other hand, is invasion plus taking firm possession of enemy territory for the purpose of holding it.

b. Application of Law of Occupation. The rules set forth in this chapter apply of their own force only to belligerently
occupied areas, but they should, as a matter of policy, be observed as far as possible in areas through which troops
are passing and even on the battlefield.

353. Subjugation or Conquest Distinguished

Belligerent occupation in a foreign war, being based upon the possession of enemy territory, necessarily implies that
the sovereignty of the occupied territory is not vested in the occupying power. Occupation is essentially provisional.

On the other hand, subjugation or conquest implies a transfer of sovereignty, which generally takes the form of
annexation and is normally effected by a treaty of peace. When sovereignty passes, belligerent occupation, as such,
of course ceases, although the territory may and usually does, for a period at least, continue to be governed through
military agencies.

354. Friendly Territory Subject to Civil Affairs Administration Distinguished
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Civil affairs administration is that form of administration established in friendly territory whereby a foreign government RECAIEEFEE—EAFIEERET - (IZBEINF TR
pursuant to an agreement, expressed or implied, with the government of the area concerned, may exercise certain . mEARRTREET - MEMB R AAL - ILREAE

authority normally the function of the local government. N Pt N .
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when the government of the area concerned is unable or unwilling to assume full responsibility for its administration. BHESENGENSESRIELENSIE - £ 0B
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Territory subject to civil affairs administration is not considered to be occupied.
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If circumstances have precluded the conclusion of a civil affairs agreement with the lawful government of allied EENARFEEMERNAE TS ZRTRTRECAIER

territory recovered from enemy occupation or of other territory liberated from the enemy, military government may be - & et 536 S MRS 0 T

established in the area as a provisional and interim measure (see par. 12b and c). A civil affairs agreement should, ”ifHT‘; Tiﬁﬁfjmg%gﬁﬁm B riiaq_$$ﬁiﬁ$:mi

however, be concluded with the lawful government at the earliest possible opportunity. (%Q/EEZKE?FN% 12 b AN Q - B - BEREHE&ERNK
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Military occupation is a question of fact. It presupposes a hostile invasion, resisted or unresisted, as a result of which BEEHEE—TEEE - HEEEWMEARE  ERESEIE

the invader has rendered the invaded government incapable of publicly exercising its authority, and that the invader & . RS e ERYEFEEAERTERE AR
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has successfully substituted its own authority for that of the legitimate government in the territory invaded.
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357. Proclamation of Occupation 357. BE&L4E
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361. Termination of Occupation 361. {54ERYER I
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363. Duty to Restore and Maintain Public Order 363. kBB EIS AT FENZRIE
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absolutely prevented, the laws in force in the country. (HR, art. 43.)
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The economy of an occupied country can only be required to bear the expenses of the occupation, and these should

not be greater than the economy of the country can reasonably be expected to bear.

365. Inviolability of Rights

Protected persons who are in occupied territory shall not be deprived, in any case or in any manner whatsoever, of
the benefits of the present Convention by any change introduced, as the result of the occupation of a territory, into
the institutions or government of the said territory, nor by any agreement concluded between the authorities of the
occupied territories and the Occupying Power, nor by any annexation by the latter of the whole or part of the
occupied territory. (GC, art. 47.)

366. Local Governments Under Duress and Puppet Governments

The restrictions placed upon the authority of a belligerent government cannot be avoided by a system of using a
puppet government, central or local, to carry out acts which would be unlawful if performed directly by the occupant.
Acts induced or compelled by the occupant are nonetheless its acts.

367. Functions of Government

a. Paramount Authority of Occupant. The functions of the hostile government--whether of a general, provincial, or
local character--continue only to the extent they are sanctioned by the occupant.

b. Functions of Local Government. The occupant may, while retaining its paramount authority, permit the
government of the country to perform some or all of its normal functions. It may, for example, call upon the local
authorities to administer designated rear areas, subject to the guidance and direction of the occupying power. Such
action is consistent with the status of occupation, so long as there exists the firm possession and the purpose to
maintain paramount authority.

368. Nature of Government

It is immaterial whether the government over an enemy's territory consists in a military or civil or mixed
administration. Its character is the same and the source of its authority the same. It is a government imposed by
force, and the legality of its acts is determined by the law of war.

369. Local Law and New Legislation

The penal laws of the occupied territory shall remain in force, with the exception that they may be repealed or
suspended by the Occupying Power in cases where they constitute a threat to its security or an obstacle to the
application of the present Convention. Subject to the latter consideration and to the necessity for ensuring the
effective administration of justice, the tribunals of the occupied territory shall continue to function in respect of all
offences covered by the said laws.

The Occupying Power may, however, subject the population of the occupied territory to provisions which are
essential to enable the Occupying Power to fulfil its obligation under the present Convention, to maintain the orderly
government of the territory, and to ensure the security of the Occupying Power, of the members and property of the
occupying forces or administration, and likewise of the establishments and lines of communication used by them.
(GC, art. 64.)
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370. Laws in Force

In restoring public order and safety, the occupant will continue in force the ordinary civil and penal (criminal) laws of
the occupied territory except to the extent it may be authorized by Article 64, GC (par 369), and Article 43, HR (par.
363), to alter, suspend, or repeal such laws (see also HR art. 23 (h); par. 372 herein; and GC, art. 51; par. 418
herein). These laws will be administered by the local officials as far as practicable. Crimes not of a military nature
and not affecting the occupant's security are normally left to the jurisdiction of the local courts.

371. Nature of Laws Suspended or Repealed
The occupant may alter, repeal, or suspend laws of the following types:

a. Legislation constituting a threat to its security, such as laws relating to recruitment and the bearing of arms.
b. Legislation dealing with political process, such as laws regarding the rights of suffage and of assembly.
c. Legislation the enforcement of which would be inconsistent with the duties of the occupant, such as laws

establishing racial discrimination.

372. Prohibition as to Rights and Rights of Action

It is especially forbidden * * * to declare abolished, suspended, or inadmissible in a court of law the rights and actions

of the nationals of the hostile party. (HR, art. 23, par. (h).)

373. Suspension of Ordinary Courts
The ordinary courts of justice should be suspended only if:

a. Judges and magistrates abstain from fulfilling their functions (see GC, art. 54; par. 422 herein); or

b. The courts are corrupt or unfairly constituted; or

c. Local judicial administration has collapsed during the hostilities preceding the occupation and the occupant must
set up its own courts to ensure that offenses against the local laws are properly tried.

In such cases, the occupant may establish courts of its own and make this measure known to the inhabitants.

374. Immunity of Occupation Personnel From Local Law

Military and civilian personnel of the occupying forces and occupation administration and persons accompanying

them are not subject to the local law or to the jurisdiction of the local courts of the occupied territory unless expressly

made subject thereto by a competent officer of the occupying forces or occupation administration. The occupant
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should see to it that an appropriate system of substantive law applies to such persons and that tribunals are in
existence to deal with civil litigation to which they are parties and with offenses committed by them.

375. Freedom of Movement

The occupant may withdraw from individuals the right to change their residence, restrict freedom of internal
movement, forbid visits to certain districts, prohibit emigation and immigration (but see GC, art. 48; par. 381 herein),
and require that all individuals carry identification documents.

376. Commercial Restrictions

The occupant has the right to regulate commercial intercourse in the occupied territory. It may subject such
intercourse to such prohibitions and restrictions as are essential to the purposes of the occupation. The commander
of the occupying forces will usually find it advisable to forbid intercourse between the occupied territory and the
territory still in the possession of the enemy.

377. Censorship

The belligerent occupant may establish censorship of the press, radio, theater, motion pictures, and television, of
correspondence, and of all other means of communication. It may prohibit entirely the publication of newspapers or
prescribe regulations for their publication and circulation. The occupant is not required to furnish facilities for postal
service, but may take charge of them itself, especially if the officials of the occupied district fail to act or to obey its
orders.

378. Means of Transportation

The belligerent occupant exercises authority over all means of transportation, both public and private, within the
occupied district, and may seize them and regulate their operation.
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